RESOLUTION NO.: R-2010-003
Authorizing the City Manager to execute a Non-Disturbance and Attornment

Agreement between the City of Columbia, Marketplace-Columbia, LLC and Chick-Fil-A, Inc.
for 0.220 acres (9,569.88 square feet) at the corner of Harden Street and College Street

BE IT RESOLVED by the Mayor and City Council this 20th day of January, 2010, that the

AL
MRED

Manager is authorized to execute the attached Non-Disturbance and Attornment

ty
reement between the City of Columbia as Landlord, Marketplace-Columbia, LLC as

blandlord, and Chick-Fil-A, Inc. as Subtenant, for 0.220 acres (9,569.88 square feet) at the

ORIGIN
STAMBED |

corner of Harden Street and College Street.

Requested by:

Aston Properties, Inc. ;
Mayor
Approved by:
City Manager
Approved as'to form: ATTEST:
C( J00D QKLCCU/
City Clerk

ﬁfty Attorney

Introduced: 1/20/2010
Final Reading: 1/20/2010

Last Revised: 1/6/2010
09121857



Please return to:

NON-DISTURBANCE AND ATTORNMENT AGREEMENT

THIS NON-DISTURBANCE AND ATTORNMENT AGREEMENT (this “Agreement”),
entered into this day of , 20__, is made by and among CHICK-FIL-A, INC,, a
Georgia corporation (the “*Subtenant™), CITY OF COLUMBIA, SOUTH CAROLINA (the “Landlord™),
and MARKETPLACE-COLUMBIA, LLC, a Delaware limited liability company (the “Sublandlord”).

WHEREAS, the Landlord and Sublandlord have entered into a ground lease dated January 2,
1979, an indenture of which was recorded January 24, 1979 in Deed Book 921, Page 755 in the land
records of Richland County, South Carolina, as amended by that certain Assignment of Ground Lease
dated June 18, 1982, recorded Junc 18, 1982 in Deed Book 612, Page 708, aforesaid records, as further
amended by that certain Assignment of Ground Leasc dated February 1, 1989, recorded March 6, 1989 in
Deed Book 923, Page 529, aforesaid records, as further amended by that certain Assignment and
Assumption of Ground Lease dated May 14, 2001, recorded May 24, 2001 in Deed Book 522, Page 176,
aforesaid records, as further amended by that certain First Lease Amendment dated August 3, 2005,
recorded August 4, 2005 in Book 1083, Page 89, aforesaid records, as further amended by that certain
Assignment and Assumption Agreement dated August 3, 2005, recorded August 4, 2005 in Book 1083,
Page 94, aforesaid records (as amended, the “Senior Lease™), for certain real property located near the
intersection of Harden Street and College Street in the City of Columbia, County of Richland, South
Carclina, being more particularly described in Exhibit A attached hereto, which by this reference is
incorporated hercin and made a part hereof (the “Property”); and

WHEREAS, Sublandlord has entered into a lease dated November 12, 2009 (the “Sublease™) with
Subtenant for a portion of the Property, said portion consisting of approximately 0.22 acres, being more
particularly described on Exhibit B attached hereto and depicted on Exhibit C, which by this reference are
incorporated herein and made a part hereof (the “Demised Premises™); and

WHEREAS, the Landlord, the Sublandlord and the Subtenant desire to establish certain rights,
safeguards, obligations and priorities with regard to their respective interests by means of this Agreement;
and

NOW, THEREFORE, in consideration of the mutual covenants of the partics and other good and
valuable consideration, the Subtenant, the Landlord and the Sublandlord agree as follows:

1. The Landlord consents to the execution and delivery of the Sublease.
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2. Provided the Sublease remains in full force and effect and Subtenant is not in default
under the Sublease (beyond any period given the Subtenant to cure the default), then:

(a) Landlord shall recognize the Sublease and shall not disaffirm the Sublease even
if the Senior Lease is terminated. The Subtenant’s right of possession to the Demised Premises and the
Subtenant’s other rights, duties and obligations arising out of the Sublease shall not be disturbed,
modified, enlarged or otherwise affected by the Landlord or by any person or entity which shall have
acquired rights through or under the Landlord in the exercise of its rights or in the performance of its
obligations or in any other manner under the Senior Lease. Further, the Subtenant shall not be named as a
party defendant in any proceedings resulting from a default of the Sublandlord under the Senior Lease nor
in any other way be deprived of its rights under the Sublease.

(b) If the Senior Lease or any renewal thereof shall terminate before the expiration of
the term of the Sublease, as the Sublease may be renewed in accordance with its terms, the Sublease, if
then in existence, shall continue as a lease between the Landlord as lessor, and the Subtcnant as lessee,
with the same force and effect as if the Landlord and Subtenant had entered into a ground lease as of the
date of termination of the Senior Lease, containing the same terms, covenants and conditions as those
contained in the Sublease. In such event, the Sublease shall remain in full force and effect in accordance
with its terms.

(c) In the event that the Landlord exercises any of its remedies in the event of a
default by the Sublandlord, as provided for in the Senior Lease, the Sublease shall not be terminated or
affected by the default or action of the Landlord or the Sublandlord or both. The Subtenant covenants and
agrees to attorn to the Landlord, as the case may be, as its new lessor if the Sublandlord’s rights under the
Senior Lease are terminated, and the Sublease shall continue in full force and effect as a direct lease
between the Subtenant and the Landlord.

3. The term “Landlord” as used in this Agreement means only the Landlord for the time
being of the Demised Premises. In the event of the sale, assignment or transfer of such owner’s interest in
the Demised Premises, such selling, assigning or transferring owner shall be released and discharged from
all covenants and obligations of Landlord thereafter accruing, but such covenants and obligations shall be
binding upon each new owner of the Demised Premises for the period of its ownership.

4. Landlord and Sublandlord represent and warrant that the Senior Lease is in full force and
effect as of the date hereof.

5. The above provisions shall be self-operative and cffective without exccution of any
further instruments on the part of any party. However, the Subtenant agrees to execute and deliver to the
Landlord or to any other person to whom the Subtenant agrees to attorn, such other instruments as either
shall reasonably request in order to comply with these provisions.

6. This Agreement may not be modified other than by an agreement in writing signed by the
parties or by their respective successors in intercst,

7. This Agreement shall run with the land and inure to the benefit of and be binding upon
the parties and their successors and assigns.

8. This document may be executed in one or more counterparts which, taken together, shall
constitute one and the same instrument. To indicate their agreement to the above, the parties or their
authorized representatives or officers have signed this document.
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9. Landlord and Sublandlord represent and warrant to Subtenant that (i) the initial term of
the Senior Lease expires on December 31, 2038 and (ii) under the terms of the Senior Lease, Sublandlord
has two (2) ten-year options to extend the initial term of the Senior Lease (the “Senior Lease Extension
Options™) exercisable by Sublandlord delivering to Landlord notice of exercise, together with the
applicable rent payment (a “Senior Lease Extension Notice™), on or before the expiration of the initial
term of the Senior Lease (or, if applicable, the expiration of the first optional extension term of the Senior
Lease). Notwithstanding anything to the contrary contained herein, upon Sublandlord’s reccipt of written
request from Subtenant on or before the expiration of the initial term of the Senior Lease (or, if
applicable, on or before the expiration of the first option extension term of the Senior Lease), Sublandlord
shall immediately (but in any event in compliance with the timing specified in the Senior Lease for valid
exercise of a Senior Lease Extension Option) deliver to Landlord a Senior Lease Extension Notice
sufficient to validly exercise the applicable Senior Lease Extension Option. Sublandlord and Landlord
acknowledge and agree that notwithstanding whether Subtenant requests that Sublandlord extend the term
of the Senior Lease, Sublandlord shall be solely responsible for any rental payment required to be paid by
Sublandlord to Landlord in connection with extension of the Senior Lease. Notwithstanding any other
provision of this Agreement to the contrary, it is the intent of Landlord, Sublandlord and Subtenant that
Sublandlord shall not, due to clerical oversight or other unintentional reasons, be considered to have
waived any of Sublandlord’s rights to extend the term of the Senior Lease. Accordingly, if Landlord does
not receive notice from Sublandlord of Sublandlord’s election to extend the term of the Senior Lease for
any of the option periods, then Landlord shall notify Sublandlord and Subtenant in writing thereof
("Landlord’s Option Notice”). Sublandlord and Subtenant’s right to occupy the Property following
expiration of the then-current Senior Lease term and Sublandlord’s right to exercise any of the Senior
Lease Extension Options shall not expire unless (i) Sublandlord fails to give Landlord notice of the
extension within thirty (30) days of the receipt by Sublandlord and Subtenant of Landlord’s Option
Notice, or (ii) Sublandlord and Subtenant advise Landlord in writing that Sublandlord has elected not to
extend the term of the Senior Lease. During any such period following expiration of the then-current
Senior Lease term, all terms of the Senior Lease shall remain in full force and effect, except that rent shall
be increased to the amount that would have applied if Sublandlord had timely exercised its option to
extend the term of the Senior Lcase.

[SIGNATURES COMMENCE ON THE FOLLLOWING PAGE]
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IN WITNESS WHEREOF, Landlord, Sublandlord, and Subtenant have caused this Agreement to
be executed and sealed the day, month and year first above written.

“SUBLANDLORD”

MARKETPLACE-COLUMBIA, LLC,
a Delaware limited liability company

By: ASTON PROPERTIES, INC.,

its Manager.
By: W%‘\

Its:

Date: /z°/"“°?

STATE OF N (4l %
COUNTY OF

The foregoing instrument was acknowledged before me this Hf/\.day of D¢ c,cm(;yzo _O_?

by éaada4bﬁ W.Greese s as S ViceResidedof _Ashm. Pd%Q erfies, Zric.

7
L - OIIOn
o KO cancs— 14'4',';
tary Publi
y Commission Expires: Noy. 19, 20/l 2
a"" &
NOTARY SEAL 33
( | nﬂ"" E
. % S
[Signatures continue on following page] 't, 41 ENB\I‘G ~

"y TN
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"LANDLORD"

Crrvgr(cm JUMBIA. scwm INA
By:_Z/

Name: axfbftﬁ A. (’\?a f'l—H'
Title: CI M}i{) MCUWQFSO’“

.

[CITY SEAL]

< T
stTATE oF oot (e lino
COUNTY OF __Kichlgndl

The foregoing instrument was acknowledged before me lhlsg’] day
by ST A Ot as Q,r’rd QL’IC&G&I of _ Uy j9

(LU%Lj \_MQQE U

Notary Public .
My Commission Expires: ()5 ]Q[ Q0w

[NOTARY SEAL]

[Signatures continue on following page)
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“SUBTENANT”

CHICK-FIL-A, INC.,
a Georgia corporation

’l‘ilic: 193 M%I;{ﬂ{\t
By: d{uf M
Tillu(' Ié' I “[ 4 !l ( “ld ( ljb

[CORPORATE SEAL]

STATE OF @(QC‘( Q)
COUNTY OF __ [PV €

The foregoing instrument was acknowledged before me this _Il day of'a%m. 2009
1?)'8, Lu'n[\ (ha4ain and & Tm«& aHuw L as e Resdent and
(h[ﬂﬂﬁ:{ﬂ and (‘"0 . respectfully, of Chick-fil-A, Inc

()‘za C(I D -SUJM.,Q)

Notary Public
My Commission Expires:

NOTARY SEAL e,
[ “\\ : L/

5%

6
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EXHIBIT “A”
Y
LEGAL DESCRIPTION OF PROPERT

v ! ,da

EXHIBIP A
PARCEL A

Beginning ar ap ivon on the Southarn corper of the torminug of
Senate Streot ang Zunning Noreh 70 degreag 06 mi
feat

talning wall; thencs cont!nulng-to fun South 79 dagr
Binutes wegg for a ddBzanco of 3,s

ran:e.ot 27.4 feeyr Lo the poing of éomuenncmoht. Said Parco)
tcntaxning C.0¢ acres,

PARCEL p ;
aeginntng At an irop on the 2outhern sjqa of tho right of wjy
of Senate Street ang running North 70 Qegrbeg 06 minutos g4 t
for a dintance of 228,65 faat Lo an irop; thenca turning ap
Tunning gaue 20 degrees 00 minutey Eagt for 5 2iacance of 37,15
feret to an f{rona; thence turaing ang Tunning Soueh 70 cegree

06 minytes fast for a diacance of 228,658 feat to ap {ron,

trence tyrning and Tunring Foreh 29 degrees oo ninutes Hase

fer o distance of 21.19 féet to tng point of cormancemene '
3ai? narce: Cortaining 0.13 acres, i

1}
i

J b
bapcer ¢

neqinning At an fren gp tha northern wige 0f the right of ua}
af Colicge Street aag Tunning Noren 20 degrees 00 ninytey
F 14

an iron; thence turring ang tinaing South €9 dogrees 42 mtnuLes
West for o distance of 269,438 feet-to the
Said parce: c0ntainine 9.15 acres,

e e m——— . e e

PARCEL o

Deqinninq AL an dron on the westarn side of thae r;ght of wa
9f Rarden Street ang Tunning South 29 degress (¢ Dinutes Ea
for 3 dittance gof 364,41 faor to an iron; thence tucring
and.:unnan South 59 degrees 432 minutes Wese toz.a distancal
of 13,9 feet to an irgn; thenco tutning ang Tuning North 2!
da2grgag gg Pitutes West foy 5 tetal alstance of 9¢4.54 foat :o
N iron; thence turning and fuaning alony the right of way
Senate Srrpet Noreh ¢ degrees of minutos Past for a dist:n xingf
of 15 rfaey Lo the poing of Gommencement, Saigd Pareol conta i
0.43 acres,

a4

i red for 53,F, 7,
ALl of alLgve Parcels being ahown on plat prepar c
Investmency by Tetterson and Riddiex, Surveyory dated Naovautior
36, 1975, Feviaud August ¢, 930,
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EXHIBIT “B”
LEGAL DESCRIPTION OF DEMISED PREMISES

All that tract or parcel of land lying and being in the City of Columbia, Richland County, State of South
Carolina and being more particularly described as follows;

Beginning at the intersection of the northern right-of-way of College St. and the western right-of-way of
Harden St.; thence with the right-of-way of Harden St. N 20°30'51" W a distance of 144.02"; thence
leaving said right-of-way N 70°04'29" E a distance of 24.03'; thence S 20°29'47" E a distance of 160.66';
thence with a curve turning to the right with an arc length of 8.62', with a radius of 5.50', with a chord
bearing of S 24°25'43" W, with a chord length of 7.77"; thence S 69°21'13" W a distance of 260.73";
thence N 20°50'45" W a distance of 23.66' to the northern right-of-way of College St.; thence with said
right-of-way N 69°38'40" E a distance of 242.37' to The True Point of Beginning.

Parcel having an arca of 9569.88 squarc feet/0.220 acres.
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EXHIBIT “C”»

DEPICTION OF DEMISED PROPERTY
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